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YIK: 347.637
TeopeTnko-meTo0JIOTIYHNH 3MICT PYHKUIH AepxaBH y cepi 3axucTy npas
AUTHHHA
I'punaii T.

acnipanmka Incmumymy 3aKoH00aguyux nepedbayeHdv i npasosoi excnepmusu

HeoOxigHicTh ~ HOBITHBOTO  IJIMOOKOTO  MEPEOCMHUCIEHHS  (QYHKIIH  JepxkKaBu
aKTyali3yeThCs HE JIMIIE Y 3B 53Ky 13 3aII09aTKOBAHOIO B YKpaiHi KOHCTUTYIIHHOIO pedopMoIo,
I0 Ma€ CIYryBaTH TPAKTHYHOMY BTIJICHHIO HAHOUIBII ICTOTHHX HAayKOBO-TEOPETUYHUX
pO3po0OK TpH oNTUMI3alii (QYHKIIOHATBHOI CKJIaJ0BOI YKpaiHCBbKOi JepxkaBu, aje u
CIPUYHMHSAETHCS HOBUMHU BHKIIMKaMH Ta 3arpo3aMH YKpPaiHCBKIN JEpKaBHOCTI, 110 BUHUKIH, Y
HOBITHIO /100y, CIIPHYMHEH1 HEMOKJIMBICTIO MOBCIOJIHOTO 3/11iCHEHHS JAEP>KaBOIO ii IMAaHEHTHHUX
¢yHKIil B iHTepecax 3a0e3nevyeHHs i 3aXUCTy MpaB JIOAWHH, KUTTEBUX 1HTEPECIB CYCIUILCTBA
tomo. Lle 3ymMOBIO€ 1CTOTHI MpPAaKTHYHI MiJCTaBU I HEOOXITHOCTI MOTTIMOJIEHHS HayKOBO-
TEOPETUYHOTO TOWIYKY 3a/UId BiAHAWICHHS ONTUMAIBHUX PO3B’S3KIB THX (yHIAMEHTAIBHUX
npo0sieM OHTOJIOTI] (DYHKIIN AeprkaBH Ta IX MPaBOBOTO 3aKPIIUICHHS, 10 BUHUKIN B KOHTEKCTI
TUX YHIKQJIbHHX, PaHIle HE BIIOMHUX JEP:KaBOTBOPEHHIO B YKpaiHi mpoOieM i BUKIHKIB, IO
3arpoKyl0Th CaMOMY ICHYBaHHIO JEp)kKaBU Ta ii MiABaJIMH, MOXYTb PYHHYBaTH CHCTEMY
rapaHTiii MpaB JIOAWHY 1 IPaB JUTHHU.

Sk miaCyMOK, MOXHAa Ha OCHOBI IIPOBEIEHOTO aHaji3y HAayKOBHUX pO3pOOOK,
MPUCBAYEHUX (PYHTAMEHTATbHUM TEOPETUYHUM MHUTAHHSIM OHTOJIOTIT, THOCEOJIOTIi Ta aKCioJIoril
GyHKLINH epkaBU KOHCTAaTyBaTH, 10 OCHOBHUMM €JIEMEHTaMHU BUYEHHS NMpo (YHKLII Jep:kaBu
HaTernep € MUTaHHsS BU3HAUEHHS OCHOBHMX PHC (BIAaCTHBOCTEN) (YHKIIHN Aep:KaBH; BUSBICHHS
CHIBBIHOIIEHHS MK COLIIaJIbHOIO CYTHICTIO (IIPU3HAYCHHSM) JI€PKaBH, 3aKPIIJICHOIO y CTaTTi 3
Konctutynii Vkpainu, sika BHU3Hauae mpaBa 1 CBOOOJIM JIIOJAWHU 1 TPOMAASIHUHA y SKOCTI
HalBaKIMBIIOro (akTopy BHM3HAUEHHS 3MICTY 1 CHPSIMOBAHOCTI JiSUIBHOCTI JI€p’KaBH;
JOCTIPKEHHST MeXaHI3My peanizauii QyHKUiH JIepkaBu (30kpema, popM 1 METOJIB peani3amii
3rafanux GyHKUIH — rapaHTii peami3amii mpaB TUTHHM, IHCTUTYLIMHOTO 3a0e3meueHHs
3/11MCHEHHs MpaBa Ha OCBITY, HA KOPHUCTYBaHHS JOCATHEHHSIMH KyJIbTypH, Ha 1H(opMmaiiiHy
0e3meKky, Ha pIBHICTb CTapTOBUX MOXJIMBOCTEH Ta camopeaiizallii); BHOKPEMIJIEHHS
0CO0OJIMBOCTEHN MPaBOBOrO 3aKpiIUIEHHS (PYHKIIN JepyKaBy, CIIBBIIHOIIEHHS QYHKIIN JepiKaBu 3
IPaBOM, BUpaKeHHs Y QYHKILISIX Aep)KaBU Ta MPaAKTHUI iX peamizamii mpas i cBOOOA JIOIMHH,
mpaB 1 CBOOO AUTHHH, TOIIIO.

3 ormgay Ha 1e, (QYHKIISIMH JIepXKaBH, CKEPOBAaHUMH Ha 3axXUCT IpaB JUTHHH,
MIPOMOHYEMO BBa)KaTH 00 €KTUBHO 3yMOBJICHHMM Ta MOXIAHUN BiJ (PYHKLINH MOJITHYHOI CUCTEMHU
CYCHIIbCTBA KOMIUJIEKC (CHUCTEMY) B3a€MOOOYMOBJIEHHX 1 B3a€MOIOB’SI3aHUX, a TaKOX
yperyjabOoBaHUX IPAaBOM HANpsIMIB Ta BHJIB AISUIBHOCTI JepXKaBu y LiH cdepl CyCHiIbHHUX
BIJTHOCHH B yCiif pPI3HOMAHITHOCTI ii (IisS7IBHOCTI) MPOSIBIB.

OyHKIIT AepxKaBu B110OpakaroTh THI, GOPMY, CYTHICTb 1 colliaibHE MpU3HaYeHHs (il
1 3MIiCT JisUIBHOCTI) JEp’KaBH, MalTh LIJECIPSIMOBAaHUM  XapakTep, BiJ3HAYAIOTHCA
000B’S3KOBHM TIPaBOBHM OIIOCEPENKYBAaHHIM (PETJIAMEHTYIOThCS Ta YIOPSIKOBYIOTBCS 3a
JIOTIOMOT'010 TIPABOBHX PETYJIATOPIB) Ta Peali3yloThCs AEPIKaBOIO Yepe3 0COOMUBUI MEeXaHi3M, 3a
JOTIOMOT 010 TIpUTaMaHHUX iM (pOpM 1 METOIIB.
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IX posBuTOK He Mae cTanmoro i IiHIHOTO XapakTepy, a 3YMOBJIOETbCS CKIaJIHUM
KOMIIJIEKCOM PI3HOIUIAHOBUX 00’ €KTHBHHX 1 Cy0 €KTMBHUX, BHYTPIIIHIX 1 30BHIIIHIX YAHHHUKIB.
Tomy 13 BHOKpeMJIEHHSM MPOOJEMHU UYETBEPTOTO TMOKOJIHHS IpaB JIIOJUHH Ta HEOOXIIHICTIO
yIIOCKOHAJIEHHS] MEXaHi3My 3a0e31eueHHs MpaB TUTHHHU MIHSAETHCS 3MICT AiSJIBHOCTI Iep>KaBH Ta
3MicT ii GpyHKIiA. CTaJI0 OYEBUIHUM, IO Y PaMKax OJHI€T M ABOX (PYHKI[IA BUPIIIUTH MU TAHHS
peamizamii Ta 3axUCTy NpaB AUTUHU HE MOXJIUBO. Lli mpobiemu MaroTh NMPOHU3YBATH YBECh
MEXaHI13M JIepKaBHOI AISUTBHOCTI.

Ockinbku (QyHKIIT JepKaBH € HEOAMIHHUM JDKEPEIIOM CTPYKTYPYBaHHS JI€p>KaBHOTO
MEeXaHI3My, OCHOBOIO ISl 1HCTUTYyIiami3amii (QyHKIH OpraHiB aepKaBHOI BIaj, IMO3HAYCHE
BUIIE Ma€ BiMOoOpa3uTHUCS 1 B IHCTUTYIIIIHIN cdepi AepxkaBu.

Orxe, ¢yHKIII AepXkaBU TICHO TIOB’S3aHI 3 TMPaBOM, SKE BHUCTYMAE KIOYOBUM
YIOPSIKOBYIOUMM, CTaOUTI3yl0OuMM, OOMEXKYIOUMM Ta pErYIIOI0YMM UYWHHHKOM SK Yy iX
KOHCTUTYIOBaHHI, Tak 1 B ix peamizanii. [IpaBa mronuam, npaBa TuTHHU Ta QYHKII JepKaBu
MalOTh B3a€MHO JIETEPMiHOBAHUH XapakTep 1 XapakTepU3YIOTbCS HASBHICTIO YHCIEHHHX
00OMUIBHUX 3B’S3KIB 1 B3a€EMOIIN.

HeomHopa3oBo koHcTaToBaHa 00’€KTHBHO ICHYIOYa YHCJICHHICTh, PI3HOMAaHITHICTH Ta
PI3HOILIAHOBICTh (DYHKIIIH JepKaBH € OCHOBOKO Il 3aCTOCYBaHHS HayKOBO OOIPYHTOBaHUX
knacuikamiiHuX TAXOAIB MO0 XapaKTEPUCTUKH IHMX (PYHKIIH Ta OmpalfoBaHHS HAYKOBHX 1
MPUKIAJIHUX TPABOBUX IHCTPYMEHTIB 3ale3meueHHs TpaHchopmanii (QyHKLIH JepkaBu y
MIHJIMBUX CYCIIUJTPHUX YMOBaX, 30KpeMa BiIIMOBIIHO 10 3MiHH COI[IaJIbHOTO MPU3HAYCHHS, LiTeH
1 3aBJIaHb JICPIKABH.

YK 340.115.7
T'eHe3a 3aKOHOJABCTBA 3 NPAB JUTHHH
Genesis zakonodavstva s rights ditini
Ky3unenosa JI.B.
cmapwiuil 8uK1a0ay Kagpeopu yusiibHo-npasosux oucyuniin CxioHoesponeticbKo2o
VHIepcumemy eKoOHOMIKU | Meneddcmenmy (m. Yepkacu)

B cycninbcTBi manye Te3a, i TOTO, II00 MaTH MIACTMBE MalOyTHE BCl JIFOJU TMOBUHHI
MaTH piBHI mpasa. [Ipore Taka piBHICTb, SK 3aKJaJI€HO B [IMBUILHOMY 3aKOHOJIABCTBI 3aJI€KUTh
BIJl BIKYy Ta CTaHy 3J0poB’S. AK€ AUTHHY XOJHUM YMHOM HE MOXKHA IPUPIBHIOBATH [0
JI0pOCIIol JIIOAWHM, Y TOMY YHMCIi M y HpaBoBUX acnekrax. JutuHa mae OyTu 3abe3neuyeHa
OCOOJIMBUMH TIpaBaMH, OCOOJIMBHM 3aXHCTOM, IO MalTh YacOBUH BHUMIp 1 CHeIlajJbHe
npusHadeHHs. Lle 00ymoBieHo 1 (pi3ndHO0I0, PO3YMOBOI0, MOPAIBHOIO Ta JyXOBHOIO HE3PLIICTIO.
I nnst Toro, MO0 AUTHHA cTaia 3pUIOKO JIFOIMHOIO Y BCIX BIIHOIIEHHSX, 1 HEOOX1THO MaTH MEeBHI
cIeriaiabHi, JOAATKOBI MOXKIIMBOCTI.

MosxnuBICTP MaTH Takl IIpaBa Ta HUMU KOPUCTYBAaTHUCS B CBOIM MEpeBa)KHiM OLIBIIOCTI
3aJICKUTh Bl €KOHOMIUHOIO CTaHy Jep:kKaBM Ta J00poOyTu B ciM’i. SICKpaBUM NpHUKIAIOM
bOMY € CBIJYEHHSI JDKEpesl 3BUYA€BOTO IpaBa, sIKI PErjJaMeHTYBajdd TPYAOBI BIAHOCUHU
HaiimMaHoi mpami aiTe 1 iX mepepady 10 HaBUaHHS; HAa Cy4aCHOMY piBHI 1€ JIOTOBOPH 3
HEMOBHOJITHIMH Ta YYHIBCHKI 10rOoBOpU. baThku Manu moBHE NMpaBo BiAJaBaTH AITeH y HaliM Ha
poboty. Tak ommcye autsumii HaiiM, y cBoeMy pomani “Xiba peByTb BOJIHM, SIK siciia MOBHi?”
KJIACHK YKpaiHCBhKOI JiTepatypu [I.Mupnuii: “...Och MUHYIIO ABAaHAIIATH JIT. BoceHu paguThes
Mortps 3 Matip’to: - Uu He HaHsaTH 6 Ham Yinky xod 3a xapu ciuyxutu? “. ... Ha BecHy 3HOBY
paguTthcst Motpst 3 Matip’to. - Harstu 6 Yinky...” [3, ¢.213]. Tobto ckpyTHe maTepiajbHE
CTaHOBMILE, CIOHYKaJIO BHMKOPHCTOBYBAaTH MpAaLIO AIiTE€H Uil €IEeMEHTApHOTO BHKHBAHHS.
TakuMm ynHOM B KiHII XIX Ha mouyaTky XX CTONITTS MOYajiy PO3IJISAATUCS MpaBa TUTHUHU, SIK
3aX0/IM 3aXUCTY BiJl EKOHOMIYHOI eKCILTyaTaIlii.

®DaKTUYHO - TPYAOBUM 3aKOHOJIABCTBOM, SIK€ B CHJIy ICTOPUYHUX TOMIA MisJIO 1 Ha
TepuTopii yKkpaincbkux 3emenb 01 gepBHs 1982 poky BBeneHo B faito 3akoH «IIpo manomiTHIX,
K1 MPaLOI0Th Ha 3aBoJiax, padpukax, MaHy(aKkTypax», 3TiJHO 3 IKUM He JOMyCKaJIUCS 1O POOiT
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