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ESTABLISHING NEW OMBUDSMAN INSTITUTIONS - THE RIGHT STEP
IN THE DEVELOPMENT OF HUMAN RIGHTS? POLISH EXAMPLE

CTBOPEHHSA HOBUX IHCTUTYTIB OMBYACMEHA — NMPABUJTbHUN KPOK
Y PO3BUTKY MNMPAB NIOANHU? NPUKIALA NMOJbLLI

The article indicates that the establishment of new ombudsman institutions need not necessarily contribute
to increasing the protection of human rights. Very often, newly established Ombudsman institutions do not have
many powers typical of classic Ombudsman organs. They are also very often associated with the executive.
Creating an ombudsman dependent on the executive power significantly limits the possibilities of its operation.

The ombudsman institutions were not always combined with the protection of human rights. This is obvious,
if only because of the fact that these institutions are older than the concepts of human rights protection. The
ombudsman was granted the function of protecting human rights as a result of the development of these
institutions and their introduction in subsequent countries, often as a result of the democratic changes of the
20th century (Portugal, Spain, Central and Eastern Europe and others); the same Ombudsman institutions were
given a different feature than the one that originally connected with them in the countries in which they were
established (Sweden, Scandinavian countries).

The article discusses the Polish institution of the Ombudsman for Small and Medium-sized Enterprises.
It was indicated that the Ombudsman for Small and Medium Enterprises is not a classical ombudsman. He is very
similar to the executive ombudsman. It is not an independent body; there are also links between the Ombudsman
and the executive. The lack of independence is evidenced by the method of appointing the Ombudsman (by
the Prime Minister at the request of the minister competent for economy, the manner of appointing the Deputy
and the procedure for establishing the Bureau Statute. This is very important, because lack of independence may
affect the actions of Ombudsman for Small and Medium-sized Entrepreneurs: he may, for example, refuse to
undertake certain types of matters; may refuse to lodge a specific type of legal remedy.

Key words: the Ombudsman, the Ombudsman for Small and Medium-sized Entrepreneurs, human rights.

VY cTarTi 3a3HaYeHO, 110 CTBOPEHHS HOBUX IHCTHTYTIB OMOyJICMeHa He 00OB’SI3KOBO Ma€ CIPHUATH Iil-
BUIICHHIO 3aXMCTy NpaB JIoAuHU. Jly’ke 4acTo HOBOCTBOpPEeHi ycraHOBM OMOyrncMaHa HE MaloTh Oararbox
TIOBHOBAKCHb, XapAaKTEPHUX JUISl KIaCHYHKX opraiB OmOyncmana. BoHu Takok JyXe 9acTo acOIIIOKThCS
3 OpraHaMu BUKOHaB4oi Biiaji. CTBOPEHHs OMOY/ICMEHA, 3aJIEKHOTO BiJf BUKOHABYOI BJIajH, ICTOTHO OOMEKy€e
MOYKITUBOCTI MOTO JiSITBHOCTI.

[HcTuTyHii OMOyICMeHa He 3aBXK/IU MMOEJHYBAIIUCS 13 3aXMCTOM MpaB JTroauHu. Lle oueBnmHO, Xoua 0 uepes
Te, IO 11 IHCTUTYTH CTapIli 3a MOHSITTS 3aXUCTy Mpas JtoanHu. OMOyacMeny Oyino HagaHo (DYHKIIIO 3aXUCTY
NIPaB JIIOAWHY BHACIIIOK PO3BUTKY LIMX IHCTUTYTIB Ta iX BIPOBAUKCHHS B HACTYIIHI KpPaiHH, YaCTO BHACIIIOK
nemokparrnaHux 3MiH XX cromitta (Ilopryramis, Icnanis, LleaTpansaa Ta Cxigna €Bpona Ta iHIi); Ti XK ycTa-
HOBH OMOyICcMeHa MajIu iHITy 0COONMHMBICTh, HIXK Ta, sIKa CIIOYAaTKy OyJia OB’ si3aHa 3 HUMH B KpaiHaX, B SIKUX
BOHH Oynu CTBOpeHl (IIBerwist, CKaHAMHABCHKI Kpanm)

VY crarTi HAEeThCs PO MOJILCHKHUN IHCTUTYT OMOY/ICMEHa JJIsl MaJloro Ta cepeJHbporo Oi3Hecy. Byno 3a3Ha-
4yeHo, o OMOy/ICMEH Majoro Ta CepeHbOro Oi3HEeCy He € KIacHuHUM oMOyacMeHoM. BiH mayke cXxokuil Ha
BUKOHABYOTO oMOyzicMeHa. Lle He He3aneXHUH opraH; TaKOX 1CHYIOTh 3B’ 3KH Mk OMOYACMEHOM Ta BUKO-
HaBYOIO BIa0t0. [Ipo BiiCyTHICTH HE3aJIEKHOCTI CBIAUNTH CITOCIO TpU3HaYeHHS OMOy/ICMeHa (TIpeM’ ep-MiHi-
CTPOM Ha BUMOT'Y MiHICTpa, IO BiAIOBIAAE 3a IUTAHHS €KOHOMIKH, CIIOCIO MPU3HAYCHHS 3aCTYITHUKA Ta Topsi-
JI0K CTBOPEHHSI CTaTyTy 610po. Lle 1yKe BasIIMBO, OCKIIbKH BIACYTHICTb HE3aJIEKHOCTI MOYKE BIUIMHYTH Ha i
OmOyncmana 1is MAIUX Ta CePeHIX MIANPUEMLIB: BIH MOXe, HAIPUKIIA/, BIAMOBUTHCH BiJl ICBHUX [IUTAHb,
MOK€ BIIMOBHUTH B MOJaHHI TIEBHOTO BUIY IOPHIUUYHUX 3ac061B 3aXHCTY.

Knrouoei cnosa: ombyocmen, omOyocmer 0jist MAIUX Ma cepeoHix niOnpuemyie, npasa IHOUHU.

Currently, in many countries there is a tendency
to create new specialized ombudsmen. The Polish
example shows that this is not always good practice
for protecting human rights. These new ombudsman
institutions do not have many of the features that
the classic ombudsman possessed. First of all,

these new ombudsmen are not independent. In
this text | will indicate that the lack of independence
may negatively affect the role of the Ombudsman in
the sphere of human rights protection.
Ombudsman (or more broadly: ombudsman
institution) is an entity appearing in different
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countries, having different legal status and different
competences. In Poland, it has been assumed
that the ombudsman (called Rzecznik Praw
Obywatelskich), safeguards human and citizen
freedoms and rights — hence is an ombudsman
for human rights. He can be called a classical
ombudsman.

The Polish ombudsman model was not created in
a emtptiness; it is one of the models of ombudsman
institutions that have been around the world for
a long time. In the literature, such institutions have
been repeatedly classified, taking into account their
characteristics in various legal systems.

First of all, ombudsman institutions were not
always combined with the protection of human
rights. This is obvious, if only because of the fact
that these institutions are older than the concepts
of human rights protection. The ombudsman
was granted the function of protecting human
rights as a result of the development of these
institutions and their introduction in subsequent
countries, often as a result of the democratic
changes of the 20th century (Portugal, Spain,
Central and Eastern Europe and others); the same
Ombudsman institutions were given a different
feature than the one that originally connected with
them in the countries in which they were established
(Sweden, Scandinavian countries).

This point of view is the basis of the classification
proposed by Linda C. Reif, who distinguished
the classical ombudsman from the human rights
ombudsman.

In general, she described the ombudsman not
only as a certain entity, but also as a mechanism
ensuring transparency of the executive power
and “democratic” responsibility, which is to result
in building good governance) [3, p. 2]. However,
some ombudsman institutions are hybrid
and deviate from this model: on the one hand it
may be an ombudsman whose task is to protect
human rights (human rights ombudsman), which
controls the administration and at the same time
performs the function of protecting human rights.
On the other hand, this hybridity is expressed
in entrusting the ombudsman with the function
of an anti-corruption authority or in the field
of environmental protection.

However, some ombudsman institutions are
hybrid and deviate from this model: on the one hand
it may be an ombudsman whose task is to protect
human rights (human rights ombudsman), which
controls the administration and at the same time
performs the function of protecting human rights.
On the other hand, this hybridity is expressed
in entrusting the ombudsman with the function
of an anti-corruption authority or in the field
of environmental protection [3, p. 2].

The definition of a classic ombudsman is as
follows: it is an office provided for by the constitution
or by action of the legislature or parliament
and headed by an independent, high-level public

official who is responsible to the legislature
or parliament, who receives complaints from
aggrieved persons against government agencies,
officials, and employees or who acts on his own
motion, and who has the power to investigate,
recommend corrective action, and issue reports
[3, p. 3].

Classical ombudsmen typically only take
complaints directed against the government
and usually do not have the jurisdiction to investigate
complaints between private entities [3, p. 3]. Only
in some countries can the hybrid ombudsman also
deal with such complaints [3, p. 3].

The characteristic feature of such an ombudsman
is its independence, consideration of applications,
and the right to make recommendations [1, p. 38].

As for hybrid ombudsman institutions, they are
e.g. human rights commissions, ombudsman for
humanrightsombudsman)[3, p. 7-8]and specialized
ombudsmen, such as the ombudsman for children
[3, p. 8].

As indicated above, the Ombudsman for Human
Rights combines the role of a classical ombudsman
and an institution that protects human rights.

Regardless, the author mentioned above also
distinguished the so-called executive ombudsman
or quasi-ombudsman, who is appointed by
the executive authorities and responsible to this
power [3, p. 14].

It performs similar functions as the classic
ombudsman|[1, p. 38], butitis notindependent. ltcan
occur at the national, supranational and municipal
levels, and their legal status varies. Undoubtedly,
a characteristic feature of such an ombudsman is
a relationship with the executive. It is important,
however, that an executive ombudsman operating
in a democratic state (e.g. UK Parliamentary
Commissioner for Administration) can enjoy great
independence in the performance of his functions
[3, p. 14].

In the doctrine, however, there is a debate
whether the executive ombudsman meets the
definition of a classic ombudsman. Some question
this by pointing to the lack of independence
of the executive ombudsman. Others point out
that formal independence from the executive is not
a prerequisite for ensuring impartiality and efficiency
[3, p. 15].

However, this divisioninto classicaland executive
ombudsman is not exhaustive. Analyzing
various bodies in different countries of the world,
representatives of the science of law distinguished
many other types of ombudsman institutions:
there is also an “organizational ombudsman”,
which was originally established at universities
and corporations, but also includes ombudsmen
serving government agency employees [1, p. 39].

The Polish Ombudsman (Rzecznik Praw
Obywatelskich) combines the features of a classic
ombudsman, but at the same time acts as
a human rights protection body. He is undoubtedly
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independent in examining complaints about
public authorities - including the executive; also
has certain powers, which even indirectly — affect
the shape of Polish law. As reported in the literature,
the ombudsman’s powers in the field of judicial
power may be limited, and their scope is determined
by the internal law of the country [3, p. 13-14].

This Polish classical Ombudsman also has
certain powers over the judiciary — however, they
are limited: the Ombudsman can only take actions
expressly provided for by law. It seems that in
the eventofany doubtasto the applicability ofagiven
measure to the judiciary, a narrowing interpretation
should apply. In addition, the Ombudsman may not
violate judicial independence.

The Polish Ombudsman is a hybrid body —
there is no doubt that he guards the freedom
and rights of human and citizen (as indicated by
the Constitution of the Republic of Poland), but
also his role is to ensure good administration
and prevent maladministration.

Obviously, the rights of the Polish Ombudsman
towards both the executive and the judiciary are
important. However,the powersagainsttheexecutive
are “fuller”, which is also characteristic of hybrid
ombudsmen in other countries where, as has
already been pointed out, powers over the judiciary
do not go as far as against the executive. The need
for control over the administration’s activities results,
among others from the fact that “there is a tendency
of representatives of administrative authorities
to pay attention primarily to the public interest,
a tendency to expand the sphere of influence
of public interest in relation to the private interest
and to be guided sometimes not so much by
legality as under the principal guidelines of superior
authorities — to achieve certain tasks in the area
of the government’s basic political line” [6, p. 420].

The traditional the concept of public subjective
rights, createdin the nineteenth century, hasrecently
begun to be supplemented with a new element, i.e.
the principle ofgood governance. Today, whatcounts
is not only compliance with the entity’s procedural
guarantees and satisfaction within the limits set by
applicable law, but also the effectiveness of actions
taken by the administration, generally understood
as the proper allocation of public resources (funds)”
[2, p. 3].

Also in Polish literature some characteristic
features of the Ombudsman institution are given.
J. Swiatkiewicz with reference to the Ombudsman
[4, p. 7-8], pointed out several characteristics
of the Ombudsman institution (different depending
on legal regulations in specific countries):

— Informal ombudsman’s proceedings (which is
not guaranteed by the extensive court procedures,
which require considerable costs, often using
the assistance of a lawyer and characterized by
lengthy proceedings).

— The Ombudsman institution complements
“traditional” institutional solutions, especially in
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areas where there is no judicial review or where
this review is limited or access is limited.

— It creates the possibility, in some countries,
to challenge, within the framework of applicable
procedures, even judicial decisions, or to respond
to deficiencies in the non-judicial activity of courts
and judges - to the extent not covered by judicial
independence.

— It also allows responding to
of organs subject to ombudsman control.

— the Ombudsman is authorized to take action
not only on request, but also ex officio, which in
principle courts cannot do.

— In many countries, the scope of control
covers not only legality, but also compliance with
the principles of “good administration”, “equity”,
justice, “efficiency of administrative operations”,
allows to counteract its “negligence” — here also
the author writes about decision-making slack.

The Ombudsman is an ombudsman of universal
nature, whose task is to protect the freedoms
and rights of man and citizen, regardless of who
this man is and regardless of the nature of freedom
and rights. Other ombudsman institutions —
of a more specialized nature — have also appeared
in Poland. These include the Ombudsman for Small
and Medium-sized Enterprises.

Pursuant to the Act of 6 March 2018,
the Ombudsman for Small and Medium-sized
Enterprises (Actof6 March 2018 onthe Ombudsman
for Small and Medium-sized Enterprises (Journal
of Laws of 2018, item 648) was established.
In accordance with art. 1 of this Act, he protects
the rights of micro, small and medium-sized
enterprises, in particular respect for the principle
of freedom of economic activity, deepening
the confidence of entrepreneurs in public authority,
impartiality and equal treatment, sustainable
development and the principle of fair competition
and respect for decency and legitimate interests
of entrepreneurs.

First of all, it should be noted that the
Ombudsman for Small and Medium Enterprises
is not a classic ombudsman. Closer to the
executive ombudsman indicated above. It is
not an independent body; there are also links
between the Ombudsman and the executive. The
lack of independence is evidenced by the method
of appointing the Ombudsman (by the Prime
Minister at the request of the minister competent for
economy, the manner of appointing the Deputy (by
the minister and not by the Ombudsman himself)
and the procedure for establishing the Bureau
Statute (the Ombudsman does not do this,
and the minister competent for economy).

The Ombudsman for Small and Medium-sized
Enterprises has a number of powers — they are
broadlydefined, e.g.inthesphere ofadministrative
and court-administrative proceedings (e.g.
requesting administrative proceedings, filing
complaints and cassation complaints to the

inactivity
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administrative court, as well as participating in
these proceedings — on rights of the prosecutor).
However, he does not have some of the
Ombudsman’s rights, e.g. he cannot demand that
civil proceedings be instituted. If the Ombudsman
for Small and Medium-sized Entrepreneurs
deems it necessary to request the initiation
of proceedings in civil matters, then he can apply
to the Ombudsman for action by the latter.

Afairly significantdifference betweenthe classical
Ombudsman (Rzecznik Praw Obywatelskich)
and the Ombudsman for Small and Medium-sized
Enterprises is due to the fact that the Ombudsman
acts when human and civil liberties and rights are
violated, and “cannot and should not get involved
as a representative of the interests of individual
social groups or political groups” [5, p. 42].

On the other hand, the Ombudsman for
Small and Medium-sized Entrepreneurs protects
“entrepreneurs’ rights” by acting on the request
of an individual entrepreneur (and taking individual
legal measures, e.g. lodging a complaint), however
the Act on the Ombudsman for Small and Medium-
sized Enterprises indicates many provisions stating
that the essence of the Ombudsman’s activities
is also upholds the interests of entrepreneurs:
the Defender protects the “legitimate interests
of entrepreneurs”. The Defender gives opinions
on draft normative acts regarding the interests
of entrepreneurs; The Ombudsman, when
undertaking actions, examines whether the
entrepreneur’s rights or interests have not been
violated as a result of an act or omission of a public
administration body.

It seems that the Act on the Ombudsman for
Small and Medium-sized Entrepreneurs, using
the concept of “entrepreneurs’ interest” refers not
only to the individual entrepreneur’s interest, but
also to the interests of group entrepreneurs, which is
supported by the essence of some of the measures
that the Ombudsman may use regarding protection
rights of the entire group of entrepreneurs. And
although the classical Ombudsman (Rzecznik Praw
Obywatelskich) has similar powers, the justification
for the Ombudsman’s non-involvement as
a representative of individual social groups is that
there may be a violation of the rights of another
group for which this Ombudsman does not plead
(and which he is also called to defend). The classical
Ombudsman (Rzecznik Praw Obywatelskich)
is a universal protection body. Meanwhile,
the Ombudsman for Small and Medium-sized
Entrepreneurs is appointed as the Ombudsman
of entrepreneurs — both individual and the whole
group; is to act in the interest of this group.

The Ombudsman for Small and Medium-sized
Entrepreneurs has no feature of independence;
the classical Ombudsman (Rzecznik Praw
Obywatelskich) is independent. As indicated
above, the lack of independence is evidenced
by the manner in which the Ombudsman for Small
and Medium-sized Entrepreneurs was appointed,
the manner in which his Deputy was appointed
(by the minister and not by this Ombudsman
himself) and the procedure for establishing
the Statute of the Bureau (the Ombudsman
and the minister do not). This is very important,
because lack of independence may affect
the actions of Ombudsman for Small and Medium-
sized Entrepreneurs: he may, for example, refuse
to undertake certain types of matters (when
the Prime Minister so wishes); may refuse to lodge
a specific type of legal remedy (e.g. complaints
to the administrative court about tax decisions
significantly burdening the recipient financially), etc.

The attribute of independence in the case
of the Ombudsman contributed to his brand
and position, and significantly influenced his
perception and social perception. It seems that
the Ombudsman for Small and Medium-sized
Entrepreneurs will not have such a good brand; he
will be associated with the executive branch. Given
that the rights of entrepreneurs may be violated
to the greatest extent by the executive, it is hard
to resist the impression that the Ombudsman’s
actions can sometimes be illusory. Therefore,
if any new ombudsman institutions are to be
created, they should be fully independent. Creating
an ombudsman dependent on the executive power
significantly limits the possibilities of its operation.

Conclusions. The dominant thinking is that
a greater number of ombudsman institutions
contribute to the protection of human rights or
the rights of a specific group of entities. The
multiplication of ombudsman institutions raises
questionsabouttheirmutualrelationship, the position
of individual ombudsmen relative to each other (the
“‘importance” of one ombudsman over another),
the principles of cooperation / cooperation, etc.
The establishment of a new ombudsman institution
separate from the classical Ombudsman (Rzecznik
Praw Obywatelskich) does not necessarily mean
an increase in the protection of the rights of a given
group, rather, it shows that there is a political
will to enhance this group, or it is considered
extremely important for social and economic life,
etc., and at the same time there is a conviction that
the rights of this group are frequently violated, or
whether the situation of this group is considered
worse than others groups.
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