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STUDY OF PRIVATE AND PUBLIC INTERESTS WHEN IMPLEMENTING
MEDIATION IN CRIMINAL LAW: NATIONAL AND FOREIGN PRACTICE

AOCNIAXEHHA NPUBATHUX TA NYBNIYHUX IHTEPECIB NP BMPOBAXKEHHI
MEAOIAUIY KPUMIHATIBHE NPABO: HALIIOHAJIbHA TA 3APYBDKHA NMPAKTUKA

The study of positive foreign experience in the use of conciliation procedures in the settlement of commercial
and civil disputes is relevant and necessary for the consistent reception of foreign ideas and the most effective
models. Mediation is an effective method of resolving conflicts that arise between two parties, while a third
party who has no interest in this conflict helps in resolving the conflict. Mediation has been around since
ancient times and has been developed in many countries, but this process develops differently in each country.
This topic is very relevant today, as it arouses considerable interest in the scientific community and the public.
The author comes to the conclusion that mediation in the concept of restorative justice is an indicator of a high
level of development of consciousness and legal culture of society, which cares not only for the interests
of the victim, but tries to help the offender to realize the negativity of criminal behavior and reintegrate him
into society with the least losses.

The role of the court, when approving conciliation agreements between the victim and the suspect or
the accused, is analyzed as a guarantor of compliance of the approved agreement with the norms of the law, which
excludes the possibility of abuse of this right by the parties. Peculiarities of the balance of private and public
interests during the introduction of mediation into criminal law, which is beginning to play an important
role, have been studied in the resolution of which criminal legal conflicts mediation can be used. Therefore,
the effectiveness of mediation depends not only on a successful combination of the key characteristics of this
procedure, but also on the correct definition of the type of conflicts to which it should be applied. The author
argues for the need to introduce mediation into the criminal law of Ukraine not only to solve existing problems
in the criminal law field, but also as a natural demand of society, formed as a result of the development of legal
consciousness and social responsibility of citizens, due to the influence of more developed countries that have
a corresponding positive the practice of such application.
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BuBUYeHHS MO3UTHBHOTO 1HO3EMHOTO JOCBIY BUKOPUCTAHHS MPOIEAYP MPUMHUPEHHS MPU BPETYIIOBAHHI
KOMEPIIHHAX Ta MUBUTHPHUX CYNIEPEUOK aKTyaIbHO Ta HEOOXiAHO IS MOCIIOBHOI penerilii 3apyOiKHUX ifei
Ta HaWpe3yJIbTaTHBHIMKX Mozeneil. Meniamis — 1e eheKTUBHHIT METO/ BUPILICHHS KOH(IIKTIB, 110 BUHH-
KaroTh MiX ABOMa CTOpOHaMH, IIpU ObOMY B BI/IpHHeHHl KOH(i]J'IlKTy JIOHOMaFaC TpeTS[ CTOpOHA, dKa HISIK HEC
3alliKaBJicHa y [IbOMY KOH(I).HIKTI Meniawist 3’sBrIacs 1we JaBHIX 4acis i OTpuMaia CBiil PO3BUTOK y Gararbox
KpaiHaX, OJHAK y KOXKHIi KpaiHi ueii MPOLIEC PO3BHBAETECS 10~ pisHOMy. Lls1 Tema € 1yxe aKTyalbHOK Ha Cbo-
TOJIHI, OCKIIbKM BOHA BUKJINKAE 3HAYHUI iHTEPEC y HAYKOBOI CIIIBHOTH Ta FPOMaJIChKOCTI. ABTOD IPHXOIHTH
JI0 BUCHOBKY, 1110 MeJiaIlisl y KOHIIEMIii BiTHOBHOTO MPAaBOCY/JIS — € MOKa3HHUKOM BHCOKOTO PiBHS PO3BUTKY
CBIJIOMOCTI 1 PaBOBOI KYJIBTYPH CYCIIUIILCTBA, sIKa J0A€ HE JIMIIE PO iHTEPECH MOTEPIIiIOro, a HAMara€ThCs
JIOTIOMOTTH TIPaBOTIOPYIITHHUKY YCBIIOMUTH HETaTHBHICThH 3JI0YMHHOT IOBE/IIHKY 1 pEIHTErpyBaTu HOro y cyc-
MiJBCTBO 3 HAMMEHIIIIMH BTPaTaMHU.

[IpoanasizoBaHO POk CY/IY, IPH 3aTBEPKEH] YTOJ PO MPUMUPESHHS MiXK TOTEPITLINM Ta ITi03pI0BAHUM YU
00BHHYBAYCHUM, SIK TapaHTa BiMOBIHOCTI 3aTBEPXKECHOT YTOAM HOPMaM 3aKOHY, [0 BUKITIOYAE MOXIIMBICTh
3JI0B)KMUBAHHS CTOPOHAMH LIUM NPaBoM. J[oCIi/keHo 0co0mMBOCTI OalaHCy NPUBATHAX i MyOIiYHKX iHTEPECiB
TpH BIIPOBA/DKCHHI Meziallii y KpiMiHalbHE IIPaBo, sIKe II0YUHAE IPATH BaXIIUBY POJIb, IIPH BUPILIyBaHHi 10
SIKUX KpI/IMlHaJ]LHO NPaBOBHX KOHQIIIKTIB MOKHA 3aCTOCOBYBaTH Memaulfo Tomy e(beKTI/IBchTL Menianii ooy-
MOBJICHA HE TIJ'II)KI/I BAaJIUM HO€[IH3HH$IM KIIFOYOBUX XapaKTCPUCTUK H1€1 npoucaypu, a i IMpaBUJIbHUM BHU3HaA-
YCHHSM BUIY KOH(IKTIB, 10 SIKMX I CIIIJ 3aCTOCOBYBaTU. ABTOP apryMCHTYe HEOOXiJHICTb BIIPOBADKCHHS
Meziauii y KpuMiHalIbHe NpaBo YKpaiHK HE TUIBKH IS BUPIIIECHHS ICHYIOUHX Y KPUMIHAIBHO-IPABOBIN cdepi
npasa mpoodiieM, a TAKOXK, MPUPOTHHOI0 BUMOTOIO CYCITiIbCTBA, C(HOPMOBAHOIO Y PE3yIbTaTi PO3BUTKY MPaBO-
BOI CBiZJOMOCTI Ta cycninLHO'l' BIMOBIIaTLHOCTI TPOMAJISTH, Yepe3 BIUIUB OUTBIIT pO3BUHEHHUX KpaiH, SKi MAlOTh
BiJIMIOBIIHY MO3UTHUBHY MPAKTHKY TAKOTO 3aCTOCYBAaHHSI.

Knrouosi cnosa: npusamui inmepecu, nyoniuni inmepecu, mediayis, peyenyis, 3apyoisicHuil 00csio.
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The purpose of the article is to study foreign
experience regarding the application of the media-
tion procedure and the possibility of its reception in
Ukrainian legislation.

As a way of resolving conflicts, mediation
began to be very actively used in many countries,
the period of origin of this procedure is the 20th —
21st centuries. Mediation developed very quickly,
primarily in the countries of the European Union.

The study of positive foreign experience in
the use of conciliation procedures in the settle-
ment of commercial and civil disputes is relevant
and necessary for the consistent reception of for-
eign ideas and the most effective models.

The need to study the foreign experience
of using mediation is due to a number of features
of this procedure:

1. Universality of the procedure. Acquaintance
with foreign practice makes it possible to make sure
that mediation in its modern form is a universal pro-
cedure. The commonality and universality of this
professional language of the procedure, which is
used in various cultural conditions and on different
continents, allows for a free exchange of experi-
ence. Mediators today have their own lingua franca,
which needs to be preserved and developed by
increasing the intensity of international contacts.

2. Universality of the mediation development
process. As noted by the majority of domes-
tic researchers dealing with mediation issues,
the universal mediation procedure was devel-
oped in the USA, and later it became widespread
throughout the world. Each country in Europe has
its own “acquaintance” with mediation and its own
way of development and implementation of this
procedure within society, judicial and legal systems
[5, p. thirteen]. Ukrainian legislators will be able to
avoid mistakes by studying the positive and nega-
tive experiences of other countries.

Analysis of recent research and publications.
This study is based on the analysis of doctri-
nal sources of such scientists as V. Zemlyanska,
N.V. Nestor, Yu. Mykytin, O. Semchyshyn, M. Yak-
ovenko, Z. Symonenko, O. Galagan, M. Sirot-
kina, O. Ishchenko, |. Gochachko, O. Belinska,
M. Karpenko, A. Tumayants, N. Turman, O. Myko-
lenko, I. Basista, R. Arakelyan, N. Mazaraki, T. Kise-
lyova, A. Ogrenchuk, T. Podkovenko, M. Umbreit,
M. Libman, H. Zer, V. Ness and other scientists.

Presenting main material. It should be noted
that many experts believe that mediation arose
only in the 20th century. It was first substantiated in
America, and then in European countries [1, p. 85].
But some facts indicate that this concept appeared
much earlier, only under a different name and in
a different form.

The first stage of the emergence of mediation
is primarily related to the need to resolve conflicts
between cities and states. This stage is a kind of pre-
history of mediation, as it is more characteristic of pre-
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historic society. Aksakals, leaders, priests, etc. acted
as mediators in that period. [2, p. 68]. And at that time,
the word mediation was used, not mediation.

Such countries as: Japan, China, Greece
and others used a similar method of conflict resolu-
tion. In Russia, a similar method of conflict resolution
began to be used from the 6th century AD [1, p. 86].

The basis for the formation of the institution
of mediation was the adoption of the “Mediation
Act”, which was adopted in 1803. This act ensured
the independence of Switzerland. In the second half
of the 20th century the active development of medi-
ation began in such countries as Australia, Great
Britain, and the United States. Later, the develop-
ment of mediation began in continental Europe,
and it began to be used in the current sense. Con-
sider how the mediation procedure was used in
Germany, France, the USA and Great Britain.

Other states are considering the possibility
of adopting a Uniform Act, and to date, the rules
governing privacy in mediation vary from state to
state. Although it should be noted, California has
one of the highest privacy guarantees in the US.

In addition, the Federal Alternative Dispute Res-
olution Act of 1998, known as The Federal Alter-
native Dispute Resolution Act, may also be cited,
under which federal district courts are ordered to
adopt local rules defining the possibility of alter-
native dispute resolution (ADR), and it also states
that the courts must promote and encourage
the use of ABC in each district. These ABC rules
are adopted in every county in the United States.

Only in the mid-90s. in our country, mediation
agreements appeared as an advanced trend. Yes,
today there is an opportunity to conclude a political,
socio-legal, social, labor and economic agreement.

The Law of Ukraine dated July 16, 2021
No. 1875-IX “On Mediation” clearly regulates
the mediation procedure and accompanying issues
in our country.

However, despite all this, the scope of mediation
is still very limited [4, p. 110].

United Kingdom. In this state, there is no single
legislative act that would regulate the use of medi-
ation. It so happened that mediation in the United
Kingdom experienced and continues to develop
largely due to private initiatives, while undergoing
changes under the active influence of the judicial
community, which, together with state initiatives,
also aims to promote mediation. And the institution
of mediation itself is regulated by separate parts
of the legislation, and its formation takes place in
the form of court practice.

However, many experts believe that many
cases are incompletely submitted to the court sys-
tem. In this regard, the Ministry of Justice consid-
ers it necessary to develop such a mechanism for
consideration in court only of those cases for which
a judicial review is absolutely necessary.

Adopted in 2008, European Directive No. 2008/52/
EC on certain aspects of mediation in civil and com-
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mercial disputes has been amended differently in
the three UK jurisdictions. For example, two legisla-
tive documents were adopted in Wales and England:
The CrossBorder Mediation (EU Directive) Regula-
tions and the Civil Procedure (Amendment) Rules
of 2011 No. 88 (Civil Procedure (Amendment)
Rules ). At the same time, the norms of the Euro-
pean directive apply only to civil and commercial
cross-border disputes. And in Northern Ireland
and Scotland, the norms of the European Direc-
tive are extended only to cross-border mediation,
and they do not affect the mediation of domestic
disputes. In order to transform the EU Directive,
the Cross-Border Mediation (Scotland) Regulations
0of 2011 No. 2011/234 (“The Cross-Border Mediation
(Scotland) Regulations”) were adopted in Scotland,
the rules implementing Article 7 of the EU Directive
on the confidentiality of mediation and mediators,
as well as norms on the extension of the statute
of limitations were introduced into some legislative
acts, provided for in Article 8 of the EU Directive.
These rules, adopted in Scotland, are otherwise
not directly correlated with other norms of the EU
Directive. Notably, Scotland does not use English
case law on mediation, but applies disclosure
rules that differ from English ones; nor do separate
English civil procedural rules operate in Scotland.
In addition, the Scottish jurisdiction is characterized
by procedural features, its own rules for the use
of language in court proceedings, etc.

In Northern Ireland, the EU Directive has been
transformed by the Cross-Border Mediation (North-
ern Ireland) Rules 2011 and the Supreme Court
Rules 2011 — “The 2011 Rules of the Court of Judi-
cature (Northern Ireland), Amendment”, as in Scot-
land, by introducing the norms of articles 7 and 8
of the EU Directive on confidentiality and limitation
periods are in effect (new rules have been intro-
duced regarding the calculation of 9 limitation peri-
ods, which are established by various statutes).

In general, the following types of disputes are
settled through mediation in the UK: civil, family,
commercial (including patent and trade mark dis-
putes), corporate, cross-border disputes, small
claims disputes, certain types of public law dis-
putes (which are heard by the courts) and crimi-
nal legal disputes involving minors. It is interesting
to note that, according to the Ministry of Justice,
in the case of settlement of small claims disputes,
many mediations are carried out using electronic
means (up to 96% using telephone, etc.).

In addition, it is worth noting that in 2011,
the Government of England and Wales ordered
the state authorities, in the event that they act as
parties to the dispute, to more actively use such
methods of ABC as mediation [1, p. 86]. Regarding
the binding nature of the procedure, Great Britain
reached a compromise: if a certain party refuses
the mediation procedure proposed by the court, it
must bear all court costs, even if the case is won.

If you compare Ukraine and Great Britain, you
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can see that the potential of mediation is deter-
mined by the legal framework. Thus, the legal
framework directly ensures the functioning and use
of mediation procedures at the time of administra-
tion of justice.

As for Germany, disputes are resolved in arbi-
tration courts, in this country there are more than
300 of them. Conciliation councils most often deal
with issues of a consumer nature: insurance, labor
disputes, medical violations, etc. [3, p. 78]. The
main source of legal regulation of mediation in its
diversity is the Law on the necessity of using medi-
ation and other extrajudicial methods of conflict
resolution dated 07.21. 2012 (hereinafter: Law on
Mediation).

European Directive No. 2008/52/EC on cer-
tain aspects of mediation in the resolution
of civil and commercial disputes directly influ-
enced the adoption of the Law on Mediation, while
the legal regulation of mediation is the same for
both cross-border and domestic disputes, as it is
regulated by one law. Along with special legislation,
mediation regulations include the Family Procedure
Code, the Civil Code, the Civil Procedure Code, as
well as acts of the federal states.

It is noteworthy that even before the adoption
of the Law on Mediation, some aspects of ABC
were regulated in the Civil Procedure Code [ch.
278 (5)] and the CPC Implementation Act (c. 15),
references to mediation were, for example, in sec-
tion 135 of the Family and Non-Dispute Procedure
Code. In addition, in the federal lands, including on
the basis of the norms of Sec. 15 of the Law on
the Implementation of the Civil Procedure Code,
pilot projects on mediation under the supervision
of the courts were actively implemented. The spec-
ified norm provided for the right of the federal states
to introduce mandatory pre-trial procedures with
the application of the ABC in relation to specific
categories of cases. Section 278(5) of the Code
of Civil Procedure provides for the judge’s right to
offer mediation or ACA to settle the dispute. Later,
certain special laws began to reproduce this norm.

In Germany, mediation began to develop sig-
nificantly due to the activity of the courts, which
directly participated not only in the promotion
of mediation, but also in the very conduct of medi-
ation procedures. In connection with this, German
practice gave rise to terms that defined mediation:
“‘judicial mediation”, when mediation is conducted
by a judge; “mediation at court”, when mediation is
conducted by an independent mediator at the sug-
gestion of a judge, “out-of-court mediation”, when
mediation is conducted by an independent medi-
ator taking into account the contract. In addition,
in German practice, the terms “conciliation pro-
cedure” and “mediation” are used as synonyms,
the exception is the field of consumer dispute
settlement: here the activity of special bodies for
the settlement of consumer disputes is considered
as a conciliation procedure (schlichtung), in the pro-
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cess of which a decision is made by a third party,
mandatory for execution, for example, by a banking
organization, a consumer of services.

In general, mediation, according to the Law on
Mediation, is used for the widest possible range
of relationships —in any case, regardless of the cat-
egory of the dispute and the place of residence
(location) of the parties to the dispute.

According to paragraph 155a of the German
Criminal Code, the judge and the prosecutor at each
stage must provide for the possibility of reconcili-
ation between the parties, namely the guilty party
and the victim. And if reconciliation is possible, they
make every effort in this direction. Paragraph 155b
of the German Code of Civil Procedure provides
for the procedure for implementing conciliation, so
according to this paragraph, the judge and the pros-
ecutor can provide personal data for the reconcilia-
tion of the parties at the initiative of one of the par-
ties or at the appropriate request. At the same time,
the specified data should be used exclusively for
the reconciliation of the parties [3, p. 79].

The legal basis of civil mediation (including com-
mercial and labor relations) is such regulatory acts
as: Act No. 95-125 of February 8, 1995, Decree
No. 96-652 of July 22, 1996. , Decree No. 2012-66
of January 20, 2012

Resolution No. 2011-1540 of November 16,
2011 and its derivative Decree No. 2012-66
implemented the provisions of European Directive
No. 2008/52/EC on certain aspects of mediation
in the resolution of civil and commercial disputes.
Conducting mediation is also regulated by the norms
of the Criminal, Labor, Civil Procedure, Criminal
Procedure, Financial and Monetary Codes. Norms
on mediation are also found in various departmental
and ministerial documents.

In addition, we note that the European directive
on mediation has had a significant impact on
of rights violated by a criminal offense.
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the current legislation of France. For example,
the definition of mediation in accordance with
the European Directive was used, and the direct
effect of the Directive extended to domestic
disputes of all kinds, not just to cross-border ones
(with the exception of labor disputes and public
administrative disputes).

In France, mediation is used in all legal areas,
provided that it does not undermine the rules
of public order governing financial and social
behavior. According to section 1528 of the Civil
Code, the parties to the dispute have the right,
at their own discretion and in accordance with
the rules established by the Code, to try to settle
the dispute amicably with the help of a mediator,
a court conciliator, or in the process of court
proceedings, with the help of a lawyer. Therefore,
mediation can be applicable to settle commercial,
labor, family, public disputes. The development
of mediation is also taking place in the field
of criminal law regarding offenses committed by
both minors and adults. Mediation has developed
in the settlement of disputes of an administrative
nature (mediation in the field of settlement of tax
disputes, disputes on financial markets). In France,
the development of mediation takes place in
the following forms: private out-of-court mediation
and court-ordered mediation.

So, it can be argued that the institution
of mediation has been developing in different
countries for a very long time. This made it
possible to create the optimal content and form
of the mediation procedure. However, not all areas
of mediation have received the same impetus:
the economic and civil law areas are in a more
mature state of mediation than criminal court
proceedings. Probably, a similar situation arises
from the complexity of criminal-legal legal relations,
the subject of which conflict is the restoration
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